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or sex characteristics, sexual orientation or any other status. Moreover, the law stipulates that special 
measures that are deemed necessary to prevent and protect persons who are particularly vulnerable to 
violence due to their gender shall not be considered discriminatory. 
The Act introduces State obligations including that of creating and adopting an Action Plan which 
includes effective, measurable, comprehensive and co-ordinated policies encompassing all relevant 
measures to prevent and combat all forms of gender-based violence and domestic violence, to ensure 
the implementation of the said Action Plan, review it periodically and publish a report at least once every 
three years. The Act also sets up the Commission on Gender-Based Violence and Domestic Violence and 
gives it a wide range of powers.
Internet source:
http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=lp&itemid=29057&l=1.
The Netherlands  
LEGISLATIVE DEVELOPMENT
Parliament’s upper chamber approves a ban on wearing face-covering clothing
On 26 June, the First Chamber adopted a legislative proposal which prohibits face-covering clothing in 
educational facilities,63 on public transport, in public buildings and in healthcare. The prohibition may be 
sanctioned by the imposition of a fine of up to EUR 400.
The law does not apply in the case of face-covering clothing that is necessary for reasons of health 
and safety or requirements connected to the performance of a job or sport, or that is appropriate to 
participate in festive and cultural events. 
The prohibition on wearing face-covering clothing is formulated in a neutral way, but it will mainly target 
Muslim women. The number of Muslim women that would be affected by the ban is estimated to be 
around 400.64
Internet source:
https://www.eerstekamer.nl/wetsvoorstel/34349_wet_gedeeltelijk_verbod. 
CASE LAW
Judgment of the District Court of The Hague on compensation for not extending an 
employment contract because of pregnancy
On 21 March 2018, the District Court of The Hague ruled on a case regarding pregnancy discrimination. 
The case concerned an employee with an employment contract for the duration of six months. Before her 
contract had come to an end, she received a message from her manager through WhatsApp, stating that 
it had been decided not to extend her contract because of her absence of 17 weeks due to her pregnancy 
63 The text of the Act does not specify whether it also applies to private education facilities, and neither does the explanatory 
memorandum, but in the Dutch context (where the greatest majority of non-public schools are funded by public money) 
they are included by implication.
64 https://www.volkskrant.nl/nieuws-achtergrond/het-boerkaverbod-na-4-571-dagen-wordt-wilders-wil-wet-in-de-zorg-het-
openbaar-vervoer-en-op-scholen~b3b87713/.
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for which the company would not be able to pay the costs. Subsequently, one of the directors of the 
company informed the employee that it was not her pregnancy, but a reduction in the work that was the 
reason for not extending her contract. The manager was not authorised to send the WhatsApp message. 
The employee subsequently applied for so-called ‘fair compensation’. 
The District Court ruled that the employee had sufficiently demonstrated from the facts that it could 
be presumed that her contract had not been extended because of her pregnancy. The statement by her 
employer that the manager was not authorised to decide on the termination of the employment contract, 
failed to convince the Court, as the employee need not have been aware of this. Since discrimination can 
be qualified as ‘serious misconduct’, the employee was entitled to fair compensation. 
The court subsequently ruled that the compensation ought to act as a deterrent, as prescribed by EU 
law, but should not provide for a sum that exceeded the actual damage. According to the court, there 
was no indication that the employment agreement would have been extended if the employee had 
not been pregnant. Therefore, the employee was not entitled to compensation for the loss of income. 
Non-pecuniary damages were not awarded either, as it was not clear, according to the court, to what 
extent the employee had suffered because of the discrimination. The employee was however entitled 
to compensation because of the serious blame on the part of the employer and because the employee 
should not have to tolerate such treatment during her pregnancy. Based on the above-mentioned reasons 
and the duration of her employment, the District Court awarded compensation of EUR 3 000 (gross). 
 
This is a relevant judgment, because it is the first of its kind. Since 1 July 2015 employees are entitled 
to so-called transitional compensation when their employment agreement ends, provided that they have 
been employed for two years or longer. Besides this, an employee may have a right to fair compensation, 
but this only applies in exceptional cases in which serious misconduct by the employer can be established. 
This is the first case in which it has been determined that an employee is entitled to fair compensation 
because her contract has not been extended due to her pregnancy. 
 
The compensation awarded was however rather disappointing. One would expect that, after the court had 
established that discrimination had taken place, it would have been the task of the employer to prove 
that the employment agreement would not have been extended without the employee’s pregnancy. In 
this case the court had very easily accepted that this would not have been the case. Also, it should not be 
necessary for an employee, in order to qualify for non-pecuniary damages, to prove that she had suffered 
serious damage because of the discrimination. This requirement applies in cases of mental injury, but 
discrimination can be seen as a wrong in itself and should therefore provide a right to damages, in 
addition to the reparation of the suffering that it caused. 
Internet source:
http://deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:RBDHA:2018:3423.
Debate in Parliament on the bill on statutory protection for transgender and intersex 
persons and a court decision on the registration of people with an intersex condition
On 16 January 2017 three Members of Parliament submitted a bill to Parliament in order to change 
the General Equal Treatment Act (GETA) so as to explicitly include a prohibition on discrimination on the 
ground of sex characteristics, gender identity and gender expression. The MPs stated that they recognize 
that discrimination on these grounds is already covered by the general prohibition on sex discrimination, 
but they wish to make more explicit that the law applies to the entire spectrum of variations that 
are covered by this ground, not only to discrimination based on belonging to the male or female sex. 
According to the MPs, passing this bill would ensure that discrimination because of being transgender, 
having an intersex condition or not fitting into the man-woman dichotomy, is prohibited. They also aim to 
strengthen the position of this group of people in society and to make them more visible. 
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The bill was debated for the first time in the House of Parliament on 5 June 2018. Most political parties 
were positive, but some took a critical stance. The MPs will now answer the questions put to them by the 
House, after which the debate will continue.
In the meantime, the District Court of Roermond ruled, on 28 May 2018, that a claimant who has an 
intersex condition has the right to change the sex registration on her birth certificate from ‘female’ to 
‘sex could not be established’. The sex of the applicant could not be established at birth, and the parents 
then decided to register the child as a boy. During his adolescence the child decided that he wanted to 
be a woman and he had surgery to change his gender characteristics. However, the gender ‘female’ did 
not fit him/her either. Therefore, a request was made to the court to allow for a third category: neither 
man nor woman.
The court ruled that, in view of legal and social developments, the time has come to accept such a third 
category. Not accepting this is an infringement on the private life of the person concerned, the right to 
self-determination and the right to personal autonomy. However, it was not possible for the court to 
introduce this third category (neither man, nor woman), as for this the law will have to be changed. It is 
however possible to register on the birth certificate that the sex of the claimant could not be established. 
The court judgment is actually more important than the bill to change the GETA. The inclusion in the 
GETA of the prohibition on discrimination on the ground of sex characteristics, gender identity and gender 
expression is mainly symbolic, since this type of discrimination is currently already forbidden by law. The 
court judgment may lead in the future to a change in the Civil Code (on family law) in order to introduce a 
third category, apart from male and female. The category that was used in the judgment – the sex could 
not be established – is meant as a temporary ‘solution’ for the birth certificates of newborn children 
whose sex identity is not yet clear.
Internet source:
https://www.eerstekamer.nl/wetsvoorstel/34650_initiatiefvoorstel_bergkamp (bill).
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBLIM:2018:4931 (court decision).
NIHR has competence to receive complaints regarding the duty of realising accessibility 
for persons with disabilities
The claimant was a deaf man who had rented a video film that did not have subtitles. The rental shop 
did not fulfil his request to provide subtitles, because of intellectual property law and disproportionate 
technical costs. As a consequence, the applicant brought two complaints to the Netherlands Institute for 
Human Rights (NIHR),65 the Dutch Equality Body, claiming a violation of the Act on Equal Treatment on 
the Ground of Disability or Chronic Illness (DDA) due to discrimination on the ground of disability.66 
The NIHR addressed the complaint under Article 2a DDA which entails a general duty to gradually realise 
accessibility for persons with disabilities and concluded that the company had not violated the DDA. The 
NIHR emphasised that Article 2a DDA requires a gradual realisation of the duty to provide accessibility 
and the distributor cannot be considered to have violated this provision as subtitling became available 
some months later.
This Opinion is highly significant from a procedural perspective, as it means that persons with disabilities 
can bring complaints regarding a wide range of general accessibility issues to the NIHR. The competence 
of the NIHR in this area is not self-evident, as Article 12 of the DDA only recognises that the NIHR has 
65 The NIHR is a quasi-judicial body which issues non-binding Opinions. Its opinions are followed by the conventional courts 
in the majority of cases.
66 NIHR, Opinion 2018-56 and Opinion 2018-55.
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competence to receive complaints regarding the duty of reasonable accommodation, but it does not 
mention Article 2a DDA which sets out the general duty to gradually realise accessibility. 
Internet source:
NIHR Opinion 2018-55 and 2018-66 can be found at:
https://www.mensenrechten.nl/nl/oordeel/2018-55, 
https://www.mensenrechten.nl/nl/oordeel/2018-66. 
Poland 
CASE LAW
The Family 500-plus programme: discrimination against children of unmarried parents 
and families where both parents are working
The City Council in Nysa adopted a resolution which provided a privilege in receiving so-called ‘care 
vouchers’, among others to children from married families and families in which only one parent works. 
On 27 February 2018 the District Administrative Court in Opole (case no. II SA/Op 67/17) decided that 
the above-mentioned resolution was unlawful and therefore invalid. The procedure had been initiated by 
two women living in Nysa (supported by the Commissionaire for Human Rights) against the provisions of 
the resolution which grant priority in receiving the voucher to natural or adoptive parents raising children 
together in a marital relationship, and granting preferential treatment to families in which only one 
parent (as opposed to both) is professionally active. A claim in cassation against this ruling was lodged 
by the conservative organization the ‘Ordo Iuris’ Foundation (Institute for Legal Culture) at the Supreme 
Administrative Court (NSA). The case is currently pending.
During the procedure the City Council argued that the priority rules were needed in light of the limited 
funds that were available. The claimant and the Commissionaire argued that some of the resolution’s 
provisions violate the constitutional right to equal treatment (Article 32 of the Constitution). They also 
claimed that those provisions violate the prohibition of discrimination against children born and raised 
outside marriage (provided for in the UN Convention on the Rights of the Child). In their opinion the 
category of privileged subjects was determined according to criteria which are irrelevant to the purpose 
and general wording of the Law on Family Benefits, as well as to the values, rules or constitutional 
norms that condition the admissibility of differential treatment for similar subjects. In its ruling the Court 
recognised those arguments and, in addition, explicitly noted that it does not question the possibility 
of granting priority in access to the benefit (for example, granting priority to families who are in the 
most need of support). Nevertheless, the conditions for such priority may not be of a discriminatory 
nature. On the contrary, according to the claim in cassation put forward by Ordo Iuris, the City Council 
was entitled to determine the criteria for privileged treatment, which it deemed to be in accordance 
with Polish constitutional values, encouraging the achievement of a stable standard of living within the 
‘constitutionally preferred family model, based on marriage.’
Internet source:
http://orzeczenia.nsa.gov.pl/doc/D145493A0C, accessed 15 June 2018.
https://www.rpo.gov.pl/pl/content/rpo-za-utrzymaniem-wyroku-o-niewaznosci-„bonu-wychowawczego”-
500-z-nysy, accessed 15 June 2018.
https://www.rpo.gov.pl/sites/default/files/Odpowiedź%20RPO%20na%20skargę%20kasacyjną%20
ws.%20bonu%20z%20Nysy.pdf, accessed 15 June 2018.
https://www.ordoiuris.pl/rodzina-i-malzenstwo/opinia-w-sprawie-uchwaly-rady-miejskiej-w-nysie-w-
sprawie-wprowadzenia-bonu, accessed 15 June 2018.
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